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“Potato v. Pototo and Tomato v. Tomota” 

Now more than ever, farmers, biotech companies, seed suppliers, distributors, consumers and 
the state and federal government are trying to figure out what, exactly, is in your food and how best to 
handle the ever-changing legal and insurance issues caused by the use and spread of GM seeds, crops 
and foods.  As the World population continues to swell, and as natural resources, fertile lands and water 
supplies continue to dwindle, the GMO controversy and coexistence issues among conventional, 
organic, identity-preserved and GMO producers is ripe for resolution.  After providing a broad overview 
of the developmental history of GMOs, the prevailing world views and the applicable regulatory 
framework, the focus of this article will be the litigation and insurance issues related to environmental 
(planting, growing, harvesting, transporting, processing and storing GMO food and animal feed 
supplies), and potential toxic tort/mass tort/personal injury/products liability claims arising from the 
intentional (or unintentional) consumption of GMOs.  

I. GMO HISTORY, GLOBAL PERCEPTIONS and UNITED STATES REGULATIONS

The development and use of GMOs through biotechnology and engineering essentially began in 
the 1980s with the first GMO related patent and continued into the 1990s with the U.S. Food and Drug 
Administration and the U.S. Department of Agriculture’s approval for the commercial sale of the Flavr 
Savr tomato.

  

1

While the United States is pro-agriculture industry and pro-commerce, the European Union is on 
the opposite end of the scale and practices the approach based on the “precautionary principle” - the 
view that until the safety of GMOs is ensured - avoidance or at least apprehension should prevail.

  GMOs became ever more prevalent and ubiquitous in the 2000s, as the United States 
clearly emerged as the GMO biotechnology advocate and leader in the World.  GMOs advocates make 
claims of miraculously eliminating world hunger while the GMO opposition claims that GM crops and 
food are immoral and toxic and that the regulatory and scientific checks and balances are inadequate to 
protect human health and the environment.  In order to better understand the driving factors behind 
litigation and insurance concerns, a quick view of the global perceptions concerning GMOs and the 
regulatory framework is warranted.   

2 To 
help illustrate the two opposing world views, there are approximately 90 GMO crops approved in the 
United States for cultivation while there are only two currently approved in Europe.3

                                                           
1 See, GMO Timeline:  A History of Genetically Modified Foods, by G.L. Woolsey, available at www.rosebudmag.com/truth-
squad/gmo-timeline-a-history-of-genetically-modified-foods; see also, 
americanradioworks.publicradio.org/features/gmos_india/history.html 

  Many of the EU’s 
Member States, including: Austria; France; Greece; Hungary; Germany; and Luxembourg have restricted 

2 See, Emily Marden, Risk and Regulation: U.S. Regulatory Policy on Genetically Modified Food and Agriculture, 44 B.C.L. Rev. 
733, 735 (2003). 
3 www.euractiv.com/cap/eu-freezes-approval-new-gmo-crop-news-517270 (Published January 23, 2013). 
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or prohibited the use or sale of GMO products.  In 1997, the EU ruled that all GMO food products and 
animal feed require mandatory labeling.  Meanwhile the United States federal government claims that 
GMOs are not inherently dangerous, can be treated in the same category as traditional crops and can be 
regulated under existing laws and regulations that pre-date the arrival of GMO biotechnology. 
Moreover, there are no laws in the United States requiring labeling of GM products. 

  A.  

 In response to the rapidly developing field of biotechnologies, in 1986 the federal government 
examined the then existing regulatory framework and determined that existing governmental agencies 
and laws were adequate to regulate GMO creation, development and use.  The government determined 
that GMOs were “not fundamentally different from conventional products.”  Hence, there is no single 
federal statute or federal agency that governs GMOs. There are three federal agencies that are 
responsible for the regulation of genetically engineered foods: the U.S. Department of Agriculture 
(“USDA”); the Food and Drug Administration (“FDA”); and the Environmental Protection Agency (“EPA”). 
The regulatory review of GMOs is completed on a case-by-case basis and places the burden of proof 
regarding safety or effectiveness on the manufacturer. 

United States Regulatory Overview (Coordinated Framework) 

 In response to coexistence and cross-contamination issues, in 2002 the Coordinated Framework 
regulatory agencies outlined additional testing requirements before GMOs can be introduced.  These 
requirements mandated:  (1) confined field tests based on perceived levels of risks to human health and 
the environment; (2) strict confinement for GMOs with unknown or unacceptable risks; and (3) minimal 
cross-pollination with a minimal level of acceptable GMO concentrations in the food or crop supplies.4      
For in-depth information regarding the Coordinated Framework, visit the United States Regulatory 
Agencies Unified Biotechnologies Website.5

  i.  U. S. Department of Agriculture 

 The Coordinated Framework’s goal was to focus on the 
product of the genetic modification as opposed to the process.  Each federal agency is assigned certain 
regulatory responsibilities although there is an occasional overlap.  The USDA, FDA and EPA’s primary 
responsibilities and regulations are set forth below: 

 USDA's role is to ensure the health and safety of plants, food products and potential agricultural 
plant pests and noxious weeds.  The USDA primarily regulates GMOs through its Animal Plant Health 
Inspection Service (“APHIS”).  APHIS' Biotechnology Regulatory Services regulates the introduction 
(importation, interstate movement, and release into the environment) of genetically engineered 
organisms that may pose a risk to plant health.6

                                                           
4 See, Margaret Rosso Grossman, Genetically Modified Crops and Food in the United States: The Federal Regulatory Framework, 
State Measures, and Liability in Tort, in the Regulation of Genetically Modified Organisms: Comparative Approaches (Luc 
Bodiguel & Michael Cardwell eds. 2010). 

  APHIS licenses field testing of crops prior to commercial 
release of newly developed plant strains. All entities that design, create or use GMOs must apply for a 

5 http://usbiotechreg.epa.gov/usbiotechreg/ 
6 http://www.aphis.usda.gov/biotechnology/ 
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permit.  The applicant must address possible risks to plant and animal health, and the possible spread of 
the organism into the environment through various means including cross-pollination.  GMO producers 
must apply for a permit before introduction of a GMO, which may include the creation and testing of a 
new organism, growing and harvesting or the organism and the expected interstate movement.  
Biotechnology companies and seed companies must provide evidence that a GMO provides no more risk 
that the equivalent non-genetically modified organism.7

 The USDA’s primary regulation is the Plant Pest Act (PPA) which is designed to prevent the 
release of GMOs (“regulated articles”) into the environmental which are plant pests or which there is 
reason to believe are plant pests.
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  ii.  U. S. Food and Drug Administration 

   

 The FDA has responsibility for the safety of food and animal feed and for the safety and efficacy 
of human and animal drugs.  For whole foods that are not deemed adulterated, FDA provides voluntary 
pre-market consultations with food companies, seed companies, and plant developers to ensure that 
biotechnology derived foods meet regulatory standards for safety.  The FDA recommends that 
developers of genetically modified food products consult with the FDA to discuss nutrition and food 
safety issues.  Consultation focuses on questions of nutrition, possible toxicity and possible allergens, 
but relies on information provided by the product developer.9

FDA recommends that sponsors and developers of new plant varieties intended for food 
use consult with FDA about their evaluation of the food safety of any new proteins 
produced in these plants prior to the stage of development where the new proteins 
might inadvertently enter the food supply.  Thus, the safety evaluation recommended 
by this guidance is termed an "early" food safety evaluation of new proteins.  If a 
protein has been evaluated in an early food safety evaluation and no safety concerns 
are identified, we would not expect an additional early food safety evaluation to be 
submitted if the same protein is introduced into another plant species.  Also, if a protein 
has previously been reviewed as part of a biotechnology consultation and there were no 
safety concerns identified, we would not expect you to submit an early food safety 
evaluation for such a protein.  This guidance does not apply to plant-incorporated 
protectants (PIPs), which are regulated by EPA. 

  Currently, if the additives significantly 
differed in structure, function or composition from substances currently in food, FDA premarket 
approval is required.  The FDA’s scope of guidance is as follows: 

 

 The FDA’s primary regulation is the Food, Drug and Cosmetic Act (FFDCA), which applies to food 
based on status as an: “added substance,” which can be a non-inherent constituent or a quantity of a 
constituent that exceeds the amount normally expected; or a food additive that affects the 

                                                           
7 How are GMOs Regulated? available at: suite101.com/article/how-are-gmos-regulated-a142449#ixzz2Ox63HGxL  
8 www.aphis.usda.gov/plant_health/plant_pest_info/weeds/downloads/PPAText.pdf 
9 How are GMOs Regulated? available at: suite101.com/article/how-are-gmos-regulated-a142449#ixzz2OxBVHP48  
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characteristic of any food.10

 The Food Safety Modernization Act (FSMA), which was signed into law by President Obama on 
January 4, 2011, is the most sweeping reform of our food safety laws in more than 70 years.  The 
purpose of the FSMA is to ensure the U.S. food supply is safe by shifting the focus from responding to 
contamination to preventing it.

  Generally the requirement is that a manufacture must demonstrate to a 
reasonable certainty that the additive is not adverse to the health of consumers.  Food products and 
now GMOs intended to be a food product had to pass an evaluation and be deemed “generally 
recognized as safe” (GRAS) through FDA review.  The FDA’s policy regarding GMOs is that they are 
presumptively GRAS.   

11

  iii.  U. S. Environmental Protection Agency 

  FSMA adds significant new requirements for the food industry and 
grants FDA broad new powers.  The main goal of the FSMA is to prevent food-borne illnesses, such as 
salmonella and e. Coli, by implementing four main regulations focused on: 1) imposing stronger controls 
on imported foods; 2) mandating comprehensive systems for preventing produce contamination; 3) 
requiring more frequent inspections along all aspects of the food supply and distribution chain; and 4) 
creating rigorous controls of facilities that produce packaged foods and animal feed.  The FDA has, 
however, been slow to implement any regulations.  In the beginning of 2013, the FDA issued its 
proposed rules to ensure the absence of food borne pathogens, which of course has initiated widely 
debated discussions about the effectiveness and economic benefits and problems of these rules.  Public 
comment regarding the proposed rules is open to May 15, 2013.  The FSMA appears to have no affect 
on the Coordinate Framework’s review of GMOs.  

 The EPA is responsible to register pesticides in U.S. commerce (including plants engineered to 
produce pesticides) and establishes levels at which pesticides in foods are permitted. The EPA regulates 
the creation, sale, use and testing of pesticides. Thus, the EPA has authority over any GMO that has 
been engineered to include a pesticide as part of its genetic makeup. This is a common strategy for 
genetically modified food staple crops such as corn, potatoes, and soy. The bacterium, Bacillus 
thuringiensis (Bt), an organism which lives in the soil, has a gene which, when isolated, can be 
incorporated into a plant's genetic makeup and function as a pesticide.  Plants which contain this gene, 
then, are regulated just as other pesticides. The EPA regulates their testing, as well as determining safe 
and acceptable levels of the pesticide. Manufacturers of these organisms must also address concerns 
about the short- and long-term effects of the pesticides on humans, livestock who consume feed crops, 
and the environment. The EPA regulates only the genetic material incorporated into the plant, and not 
the plant itself. 

The EPA has two primary regulations: the Federal Insecticide, Fungicide, and Rodenticide Act 
(FIFRA) and the Federal Food, Drug, and Cosmetics Act (FFDCA), as amended by the Food Quality 
Protection Act (FQPA), which it uses to review GMOs.12

                                                           
10 http://www.fda.gov/RegulatoryInformation/Legislation/FederalFoodDrugandCosmeticActFDCAct/default.htm 

  Under FIFRA, the EPA has the authority to 
regulate the distribution, sale and use of biological agents, including microoraganisms, used as 
pesticides in order to prevent unreasonable adverse effects to humans or the environment.  Through 

11 http://www.fda.gov/Food/GuidanceRegulation/FSMA/default.htm 
12 www.epa.gov/pesticides/biopesticides/reg_of_biotech/eparegofbiotech.htm 
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the FQPA, the EPA can set tolerances, or exemptions from tolerances, for the allowable residues of 
pesticides that are permitted to be present in food and animal feed.  Under the Toxic Substance Control 
Act (TSCA), the EPA also acquires information in order to identify and regulate potential hazards and 
exposures.  TSCA applies to the manufacturing, processing, importation, distribution, use, and disposal 
of all “chemical substances” in commerce, or intended for entry into commerce, that are not specifically 
covered by other regulatory authorities, (e.g. substances other than food, drugs, cosmetics and 
pesticides).  TSCA's applicability to the regulation of products of biotechnology is based on the 
interpretation that organisms are chemical substances under TSCA.13

iv.  National Environmental Protection Act’s Role in GMOs   

 

The GMO opposition complains that the policies and regulations are insufficient and inadequate 
to protect human health and environmental safety.  Others complain that lobbyists and corporate 
influence has led to a “self-regulation” by biotech companies with only rubber stamp approval or even 
quick de-regulation by the federal agencies.  Under NEPA, GMO opponents have had some success in 
challenging the federal governments review process of GMOs.  Under NEPA, a governmental agency 
must evaluate whether a proposed GMO (manufacture, use or disposal) would have any effect on the 
environment.  Depending on whether the proposed GMO is expected to have a modest impact versus a 
significant impact, the agency may complete an Environmental Assessment (EA) versus an 
Environmental Impact Statement (EIS).  The EA is an abbreviated review process that requires minimal 
public disclosure, while the EIS is a lengthy process that must open findings and results to public 
comment and review.     

When faced with the introduction of two GMO crops, Roundup Ready alfalfa and Roundup 
Ready sugarbeets, the USDA completed the limited EAs and arrived at a “finding of no significant 
impact” (“FONSI”) and deregulated the crops.  Various entities challenged this deregulation in Geertson 
Seed Farms v. Johanns14 and Center for Food Safety v. Vilsack.15

The USDA, after completing the EIS, approved the deregulation of Roundup Ready alfalfa in 
January 2011 and Roundup Ready sugarbeets in July 2012.    

  As the opposition emphasized, one of 
the main concerns of United States’ farmers and producers is the cross-contamination of genetic 
material into their crops and weeds.  For example, the Roundup Ready alfalfa was resistant to the 
commonly used herbicide Roundup.  This allowed farmers to plant their Roundup Ready alfalfa and use 
Roundup to kill all of the other noxious weeds.  Scientists claim that due to cross-contamination, “super 
weeds”, have morphed and become resistant to the active chemical and roundup, glysophate, which 
created a significant adverse environmental impact.  The courts ruled that the respective crops could 
not be deregulated until a full EIS was completed. 

  

                                                           
13 usbiotechreg.epa.gov/usbiotechreg/roles.html 
14 See, Monsanto Co. v. Geertson Seed Farms, 130 S. Ct. 2743, 2746, 177 L. Ed. 2d 461 (2010). 
15 Ctr. for Food Safety v. Vilsack, 636 F.3d 1166, 1170 (9th Cir. 2011) 
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 v.  Recent Legislative Developments 

On March 26, 2013, President Obama signed into law the “Consolidated and Further 
Appropriations Act, 2013,” which contained buried within its numerous pages of federal funding a 
provision dubbed the “Farmer Assurance Provision” or the “Monsanto Protection Act” (depending if you 
are pro or con GMO).   This provision essentially confirms that agricultural industries influence over the 
regulatory process, by allowing the USDA to issue permits and grant temporary deregulation status to 
allow farmers to grow GMOs even after a court removes the GMO from the market due to inadequate 
regulatory reviews.  Opponents claim that this new law is unconstitutional because it effectively bars the 
courts’ authority to ensure that GMOs are safe to humans and the environment.16

B.  

     

In 2004, a new, fundamentally revised legal system took effect in all EU Member States. The 
essential foundations of the EU's policies are tight safety standards focused on ensuring a high level of 
protection of human life, health and welfare, environment and consumer interests of freedom of choice 
for consumers and farmers with a secondary focus on the internal and international market.

European Union Regulatory Overview 

17  The EU 
has a strict legal framework and will only allow GM crops and products that are proven safe to humans 
and the environment. The EU also requires mandatory labeling for GMO foods that contains at least 0.9 
percent of its content.18

 
 

The EU’s precautionary and restrictive view on GMOs has lead to trading and economic rifts with 
the United States.  Significantly, the EU’s stance regarding GMO foods does not seem to be softening.  
For instance, at a recent European summit in March 2013, where free trading negotiations were 
occurring, France stated and made clear that GMOs would not be a part of this negotiation.  In fact, John 
Clancy, a spokesperson for the EU Trade Commissioner, Karel De Gucht, stated that the European Union 
will not negotiate changes that they do not want, be it hormones in beef or “GMOs.”  Clancy further 
stated that “we have a different understanding on this today and we will have a different understanding 
on this tomorrow and in the future.”19

II. 

 

A GMO food labeling legislation, known as Proposition 37, was defeated in California in the 
November 2012 elections.  While this legislation reportedly had majority of consumer support, the 
powerful lobbying campaign from the biotech industry and manufacturers were able to defeat the 
legislation by claiming that this bill would hurt economic sales and stigmatize foods that were 
scientifically proven to be safe.  The Prop 37 opponents, such as large agricultural businesses and 

GMO LABELING 

                                                           
16  See, Critics slam Obama for “protecting” Monsanto, available at cbsnews.com/8301-250_162-57576835/critics-slam-obama-
for-protecting-monsanto/; Monsanto Protect Act, available at snopes.com/politics/business/mpa.asp 
17 http://www.gmo-compass.org/eng/regulation/regulatory_process/ 
18 See, California’s Proposition 37: A Legal & Policy Analysis, October 2012, available at: 
www.law.ucdavis.edu/centers/environmental/files/CELPC_Prop37report.pdf 
19 www.euractiv.com/global-Europe/France-Dross-Red-Lines-EU-US-FRE-News-518616.  
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chemical companies like Monsanto and Dow, claimed that labeling would dramatically raise grocery 
prices which would be borne upon the consumer.20

 The biotechnology giants’ victory, however, appears to be short-lived.  In 2013, nearly half of all 
U.S. states have introduced bills requiring labeling or prohibiting genetically engineered foods.

   

21

After legislative failed attempts in 2011 and 2012, Vermont lawmakers are making a third 
attempt to pass a bill requiring food producers to label products produced with GMOs.  They estimate 
that up to 80% of all processed food contains GMOs and the consumer has the right to be notified and 
make a conscious choice whether or not to purchase the product.  The biotech industry, particularly 
Monsanto, however, has threatened suit against any state that passes individual state GMO labeling 
laws.  Similar First Amendment suits have successfully defeated food labeling laws.  For instance, the 
Second Circuit Court concluded that a 1994 statute in Vermont mandating labeling of milk treated with 
artificial growth hormones (rBST) was unconstitutional under the First Amendment, as it compelled food 
companies to choose speech instead of silence.

 Hawaii 
and Vermont are now the forerunner states that have passed GMO labeling bills into their legislature.  In 
March 2013, the biotech industry was again victorious after the Hawaii Senate deferred a proposed bill 
to label all GMO foods following litigation threats that the legislation violated interstate commerce 
provisions and free speech.   Meanwhile, in March 2013, Vermont approved GMO labeling bills in 
various house committees with further House and Senate voting expected in the upcoming months. 

22  There has since been a series of other courts 
invalidating speech requirements on similar grounds, which bolsters the biotech industry’s position.23

With the aid of Vermont Law School’s environmental and natural resources law clinic, the 
legislator has tried to craft the bill to prevent shortfalls such as the successful First Amendment 
challenges to regulations aimed at GMO labeling requirements.  Vermont law makers are cognizant of 
the uphill battle based on the defeat of Proposition 37 in which the biotech industry spent upwards of 
$47 million opposing the law while the supporters spent $7 million.

   
Similar First Amendment challenges would be raised against state-GMO labeling initiatives and the 
proponents must prove that a failure to label GMOs would harm consumers. 

24  Despite the fact that a recent 
survey hosted on Huffington Post stating that 83% of Americans think GMO foods should be labeled, all 
state efforts to pass such a legislation has been defeated.25

                                                           
20 See, Article Prop. 37: Genetic Food Labels defeated, by Stacy Finz, San Francisco Chronicle, November 7, 2012.  

  While individual states are attempting to 
pass GMO labeling laws, as of February 2013, a similar GMO labeling bills has been introduced into the 
U.S. Congress.  On March 22, 2013, the U.S. Senate passed an amendment favoring mandatory labeling 
of genetically engineered fish. 

21 http://gefoodlabels.org/ 
22 See, IDFA v. Amnesty, 92 F.3d 67 (2d Cir. 1996) 
23www.foodnavigator-usa.com/Regulation/GMO-labeling-How-vulnerable-is-Proposition-37-to-a-legal-challenge 
24 www.7dvt.com/2013whos-trying-kill-gmo-bill by Kathryn Flagg on February 27, 2013. 
25 www.huffingtonpost.com/2013/03/04/gmo-poll_n_2807595.html 
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Meanwhile, Whole Foods has also earlier stated that all products sold in its United States and 
Canadian stores must carry appropriate labeling by 2018.26  Additionally, Whole Food Market, Inc., 
Trader Joe’s and other food retailers have expressed their intent not to market or sell the genetically 
engineered seafood if approved by the FDA.  It is believed that the FDA is close to approving genetically 
engineered salmon, which would be the first GM animal to enter the United States human food supply.  
The “AQU Advantage Salmon” is reported to be able to grow to market size in half the amount of time 
and therefore save resources.  The opponents claim that there has been inadequate safety testing and 
these fish may carry allergies and other risks which must be understood and properly labeled.27

Wal-Mart, on the other hand, claimed that they will not require labeling or otherwise advertise 
which of their products are made from GMO materials.  More specifically, in August 2012, Wal-Mart 
announced that they will soon sell unlabeled insecticide-laced GMO corn manufactured by Monsanto.  
Wal-Mart claimed that they looked at both sides of the debate and found that there are no scientifically 
validated safety reasons to implement restrictions on GMO corn.  Wal-Mart agreed with the opponents 
of food labeling that this will leave consumers with the incorrect impression that there is something 
wrong with GE crops while there is no scientific proof to substantiate this claim.

 

28

While the political battle of labeling rages on in the United States, EU requires that all packaged 
food products have labels notifying consumers that GMOs are present.  GE foods are required to be 
labeled in the 15 European Union nations, Russia, Japan, China, Australia, New Zealand, and many other 
countries around the world. 

   

III. 

The legal issues underlying GMO transactions and use are based on contract law and common-
law theories based on land-use conflicts.

GMO LITIGATION UPDATE  

29

A.  

 

Under Article 2 of the Uniform Commercial Code (U.C.C.) potential claims may arise out of: 
implied warranty of merchantability which hinges on whether farmers and ranchers are “merchants”; 
and implied warranties of fitness for a particular purpose, which can arise if a farmer agrees to provide a 
non-GMO crop, but the crop contains GMOs at unacceptable level.  Other contractual claims may be 
based on adhesion contracts due to the farmer or producer’s vulnerable position and weak bargaining 
power.  For instance, seed companies may try to limit or cap their liability through purchase 
agreements, which may later be challenged as unconscionable.    

Contract Related Claims 

                                                           
26 Genetic Modified Seafood: Whole Foods, Trader Joe’s and others bound not to sell GMO fish, by Lisa Baertlein, posted on 
www.huffingtonpost.com (March 20, 2013). 
27 www.foodnavigator-usa.com/Market/AquaBounty-GE-Salmon-CEO-The-atmosphere-is-getting-very-poisonous-but-all-we-
can-do-is-present-the-facts 
28 RT.com/USA/News/Wal-Mart-Monsanto-Food-37-242. 
29 Legal Issus Related to the Use and Ownership of Genetically Modified Organisms, Roger A. McEowen, 43 Washburn L.J. 611 
(2004). 
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In October 2012, DuPont settled thousands of lawsuits and will reimburse land owners for tens 
of thousands of trees across the United States killed by its herbicide, Imprelis.  DuPont sold the herbicide 
under the claim that its herbicide would only kill select weeds without harm to other vegetation.  The 
plaintiffs brought suits under theories of consumer fraud and consumer protection act violations, breach 
of express and implied warranties, negligence, strict product liability, nuisance and trespass in several 
states.  These suits were consolidated into a Multidistrict Litigation effort in the U.S. District Court for 
the Eastern District of Pennsylvania (Judge Pratter).  Dupont’s damages could reach upward of $7 
million. 

B.  

Claims may involve fraudulent or negligent misrepresentation and estoppel claims.  Claims in 
this context may arise if biotech companies make representation about the crop yield, producer income 
or specific gene modification or traits (i.e., pesticide/herbicide resistance), which are false or misleading 
but were made in order to induce a party to make the transaction. 

Fraud and Misrepresentation  Claims 

 i.  Indian Farmer Epidemic 

The Indian farmer suicide epidemic may by the paramount example of fraud and 
misrepresentation claims.  Since 1995, approximately 300,000 Indian farmers have committed suicide 
after incurring insurmountable debt while trying to produce crops of Monsanto’s Bacillus Thuringiensis 
(Bt) cotton.  Advocates of the farmers claim that they borrowed money to purchase the seeds upon 
promises that the Bt-cotton needs less money and is resistant to pests.  Moreover, they claim that 
Monsanto represented that the Bt-cotton would yield over 1500 kilograms per year, while the farmers’ 
harvest have typically averaged 300 to 400 kilograms per year.  The advocates are claiming that while 
the Bt-cotton is resistant to the bollworm, new pests have moved in and the farmers are using 13 times 
more pesticides to control these new pests.30

Meanwhile, in May 2012, Monsanto issued a statement denying any connection between its GM 
cotton and the farmer suicides.  Monsanto claims that the Indian farmers have been committing suicide 
long before the introduction of its GM cotton.  Moreover, Monsanto claims that a 2004 survey from 
cotton farmers showed a 118% increase in profit from farmers planting its BT cotton over tradition 
cover.  This same survey showed a 64% increase in yield and a 25% reduction in pesticide costs.

 

31

 
 

 ii.  Class Action Suits Related to Food Companies’ “All Natural” Claims 

Class action lawsuits have been sprouting up all over the United States against major food 
companies for using GMOs and/or synthetic substances, despite their express claims that their products 
are “all-natural.”  In 2011, two separate class action suits were filed against ConAgra Foods Inc., claiming 
that it misled the public by labeling its Wesson cooking oils, including canola oil, vegetable oil and corn 
oil, as "100% Natural" and "Pure," despite the fact they were derived from genetically modified plants 
and organisms contained in corn, soybean and other GM plants.  The plaintiffs’ seek millions of dollars in 

                                                           
30 Dirty white gold by Belen Fernandez, available at aljazeera.com/indepth/opinion/2012/12/201212575935285501.html 
31 www.monsanto.com/newsviews/Pages/india-farmer-suicides.aspx.  
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refunds and a court order prohibiting the company from making its all-natural claim on Wesson oils.  
According to the complaints, the plaintiffs claim that ConAgra "engaged in this misleading and deceptive 
campaign to charge a premium and take away market share from other similar products."32

 

  The two 
suits are captioned, McFadden et al v. ConAgra Foods Inc. (U.S. District Court for the Eastern District of 
New York, No. 11-3186) and Briseno et al v. ConAgra Foods Inc. (U.S. District Court for the Central 
District of California, No. 11-5379).  

In January 2012, consumers initiated a class action lawsuit claiming that Frito-Lay is misleading 
consumers by claiming that its Tostitos and SunChips products are made with "all-natural ingredients."  
The complaint in the suit, Shake et al v. Frito-Lay North America Inc and Pepsico Inc. (U.S. District Court 
for the Eastern District of New York, No. 12-408), claims that “GMOs are created artificially in a 
laboratory by swapping genetic material across species to exhibit traits not naturally theirs."  "Since a 
reasonable consumer assumes that seeds created in such a way are not 'all natural,' advertising Tostitos 
and SunChips as natural is deceptive and likely to mislead a reasonable consumer."  The plaintiffs seek 
to recover damages in excess of $5 million, which is the amount of money allegedly paid by consumers 
in search of an "all natural" product.33

 
 

In November 2012, plaintiff, Sonja Bolerjack brought suit against Pepperidge Farm in the U.S. 
District Court in Colorado claiming that Pepperidge Farm “mistakenly or misleading[ly] represented that 
its Cheddar Goldfish crackers are ‘natural’ when in fact, they are not, because they contain genetically 
modified organisms (GMOs) in the form of soy and/or soy derivates.”  Bolerjack has raised claims under 
Colorado’s Consumer Protection Act, breach of express warranty and negligent misrepresentation.34

 
 

C.  

 There has been a rise in litigation based on traditional tort claims.  The trespass claims 
(intentional versus negligent) arise due to pollen-drift or cross-contamination, which is widely known 
among the agricultural community.  The majority of states have noxious weed laws and statutes, which 
remedy damages due the spread of undesirable weeds into neighboring properties.   Negligence claims 
may arise from property damage caused by GMOs or damage to non-GMO crops.  Private nuisance 
claims may arise when farmer/producers’ reasonable use and enjoyment of his or her land is infringed 
and damaged due to GMO cross-pollination.  Strict product liability claims regarding GMOs arise 
regarding whether GMOs may be considered an “abnormally dangerous activity.”

Traditional Common Law Tort Based Claims 

35

For example, on December 13, 2011, plaintiffs filed a complaint again Pioneer Hi-Bred 
International, Inc., asserting claims for negligence, strict liability, trespass and nuisance claiming that the 
defendants were conducting open air testing of genetically modified crops, which was harming the 
surrounding properties.  The defendants removed this case to federal court where it presently remains.  

 Damages in these 
types of claims may include loss of organic certification, inability to meet non-GMO contract obligations.   

                                                           
32 http://newsandinsight.thomsonreuters.com/Legal/News/2011/07_-_July/ConAgra_sued_for_labelling_oils__100__natural_/ 
33 http://www.reuters.com/article/2012/01/30/us-fritolay-lawsuit-idUSTRE80T1UP20120130 
34 http://www.foodnavigator-usa.com/Regulation/Goldfish-Crackers-targeted-in-natural-lawsuit-over-genetically-engineered-
soy-as-Prop-37-supporters-launch-GMO-inside-initiative 
35 See e.g., Langanv. Valicopters, Inc., 567 P.2d 218, 223-24 (Wash. 1977) (holding an aerial crop duster strictly liable for spray 
dust onto neighbors organic crops). 
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This case is captioned as AANA, et al. v. Pioneer Hi-Bred International, Inc. (U.S. District, District Hawaii, 
No. CV-12-00231). 

On May 17, 2007, a class-action lawsuit was initiated by rice farmers in Arkansas, Missouri, 
Mississippi, Louisiana, and Texas against Bayer CropScience, alleging that its experimental trial phase 
GM rice contaminated their crops and caused severe economic loss.  The rice producers asserted public 
nuisance, private nuisance, negligence per se (based on violations of federal and state statutory law), 
negligence, strict liability for ultra-hazardous activities, and strict product liability.  In 2006, the GM 
LibertyLink rice, which could withstand higher doses of the Liberty weed killer, glufosinate, somehow 
entered the commercial rice supply in all five of the Southern states.  As a result, Japan and the 
European Union (EU) placed strict limits on U.S. rice imports, with European nations requiring extensive 
testing to show lack of contamination and Japan banning American rice altogether. US rice prices 
dropped dramatically by at least 10 percent and a decline in rice futures reportedly had cost the 
Southern state growers around $150 million.  The USDA hastily and retroactively approved the 
LibertyLink rice for human use based on its similarity to previously approved varieties, which further 
exacerbated the loss of international markets.   

 After a series of multimillion dollar jury verdicts, in July 2011 Bayer settled with 11,000 farmers 
for $750 million.  This case was solely related to the economic loss from the drop in the international 
markets.36

 
 

 It is also significant to note that there are no claims in the rice litigation that LibertyLink harmed 
or risked human health. If such claims are filed in the future on behalf of consumers for these or other 
genetically modified crops, one can only imagine the magnitude of the liability that would be faced by 
the biotech companies and possibly the farmers who planted these crops 

 
 D.  

 One survey revealed that 71 percent of all agri-biotechnology patents are owned by the top five 
companies in the field: Pharmacia (now owned by Pfizer, Inc.; 21%, 287 patents), DuPont (20%, 279 
patents), Syngenta (13%, 173 patents), Dow (11%, 157 patents), and Aventis (6%, 77 patents). More 
than 90 percent of the genetically modified seeds in the world today are sold either by Monsanto or by 
licensees of Monsanto genes.

Intellectual Property Claims 

37

 For example, Monsanto has filed 136 lawsuits against American farmers, involving 400 farmers 
and 53 small businesses or farm companies and resulting in 70 judgments awarded to Monsanto against 
farmers totaling $23,345,821. With an annual budget of $10 million dollars and a staff of 75 devoted to 

  The intellectual property rights and patents are designed to create a 
category of intangible rights allowing the IP holder the right to exercise exclusive control over its use for 
a specified period of time.  Unauthorized use of the IP protected product with the protected time period 
may constitute an infringement of that IP right.   

                                                           
36 www.bayerricelitigation.com/ 
37 Debra M. Strauss, Liability for Genetically Modified Food Are Gmos A Tort Waiting to Happen?, ABA SciTech Law., Fall 2012, at 
8, 11 
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investigating and prosecuting farmers, Monsanto is accused of forcing farmers into compliance or, 
alternatively losing their farms. 38

 In March 2011, the Public Patent Foundation initiated a suit against known as Organic Seed 
Growers and Trade Association (OSGATA) et al v. Monsanto. The plaintiffs sought declaratory judgments 
that they were not infringing patents relating to transgenic seed, that those patents were invalid and 
unenforceable, and that patentees would be entitled to no remedies against them.

 

39 In February 2012, 
the court granted Monsanto’s motion to dismiss and held that the “these circumstances do not amount 
to a substantial controversy and that there has been no injury traceable to defendants. We therefore do 
not have subject matter jurisdiction over this action, and it is, accordingly, dismissed.40

On February 19, 2013, the U.S. Supreme Court heard oral arguments in the case, Bowman v. 
Monsanto Company, No. 11-796.  This case concerns Monsanto’s patent infringement claims regarding 
its GM soy bean, which is resistant to the herbicide Roundup.  Monsanto claims that its soy beans are 
grown in more than 90% of the 275,000 soy beans farms in the United States.  The farmers who 
purchase the seeds must sign a contract promising to discard the seeds after each crop year.  Although 
the Indiana farmer, Vernon Bowman, signed Monsanto’s contract which limited Bowman’s use of the 
seeds to one planting and harvesting with no right to recycle the seeds.  While Bowman did not directly 
save seeds from his crops, he later purchased a mix of seeds from a grain elevator in reasonable hope 
that the Roundup Ready gene was present.  Bowman then repeatedly planted these seeds, sprayed 
them with Roundup and saved the seeds from the plants that survived.  Bowman claimed that 
Monsanto’s patent was exhausted as to seeds sold through the market without restriction and to the 
generations of the seeds progeny.   

 

The trial court and appellate court ruled in favor of Monsanto’s patent protection and 
infringement claims.  All analysts of the recent argument believe that the Justices heavily favored 
Monsanto under the patent laws and believe that Bowman has no chance to overturn the underlying 
decision.  A written opinion is expected in June 2013.  This case is expected to have implications in a 
broad range of industries including agriculture, medicine, computer software and environmental 
science.  Other notably Monsanto IP suits include Monsanto Co. v. McFarling, 363 F.3d 1336 (Fed.Cir. 
2004) and Monsanto v. Trantham, 156 F.supp.2d 855 (WD Tenn. 2001). 

Not all suits, however, end up in favor of Monsanto and the agricultural giants.  In the case of 
Monsanto Canada v. Schmeiser, FC 256 (Fed Ct), aff’d 2 F.C. 165 (Fed. Ct.), Percy Schmeiser, a Canadian 
framer, had grown canola on his farm for 40 years by mixing and naturally breeding his own seeds.  In 
1998, however, his canola crops were found to be contaminated with Roundup Ready canola, which is 
Monsanto's patented GM canola.  Monsanto sued Schmeiser for patent infringement and sought 
damages totaling $400,000.  The court ultimately upheld Monsanto’s patent rights, but awarded no 

                                                           
38 Debra M. Strauss, Liability for Genetically Modified Food Are GMOs A Tort Waiting to Happen?, ABA SciTech Law, Fall 2012. 
39 rareseeds.com/GMO_lawsuit 
40 Organic Seed Growers & Trade Ass'n v. Monsanto Co., 851 F. Supp. 2d 544, 556 (S.D.N.Y. 2012) 
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damages.  In March 2008, after a decade of litigation, Monsanto settled out of court and agreed to pay 
for all cleanup costs.41

Monsanto sued DuPont claiming that DuPont owes them an excess of $1 Billion for infringing 
upon their patented Roundup crops.  More specifically, Monsanto claimed that DuPont manufactured a 
soy bean crop that combined Monsanto’s Roundup Ready genetic modifications and combined them 
with their herbicide immune genes.  DuPont counterclaimed claiming that Monsanto had deceived the 
U.S. Government in obtaining this patent by not fully disclosing what genetic materials were included in 
their Roundup crops which allowed them to thwart competitors’ attempts to copy the technology.

  

42

 E. 

 

Toxic Tort/Mass Tort/Personal Injury/Products Liability Potential

 GMO biotechnology and its potential harm to humans are simply unknown at this time.  There 
are proponents claiming that there are no risks, while others claim that GMOs are more morally 
repugnant (and actionably harmful) than other recent advances in nanotechnology, pharmacogenetics 
and gene therapy.  Advocates claim that GM crops will alleviate World hunger, are safe to eat, safe for 
the Environment, increase yields and reduce dependency on harmful herbicides and pesticides.  The 
opponents claim that that GM crops are unpredictable, spawn “super weeds”, and will produce food 
with allergens and toxins that will be harmful to the liver, kidneys and immune systems.  The problems 
with GMOs are that the products are undetectable to the naked eye, undistinguishable in taste and 
unsuspectingly present in a wide variety of everyday food products. 

    

 While there is no single identifiable instance in which a GM food death or illness, every day 
media sources contain dire warnings about the continued and unabated use of GM foods.  There does 
not appear to be any immediate health threat and the long-term health threats are unknown, latent and 
may take several decades to develop.  The problem, however, is that once GMO is introduced into the 
environment and crops, it is unretractable.  Presently the science behind whether GMOs are toxic, 
allergy producing and harmful to humans is hotly debated. 

 Allergens have arisen as a strong concern associated with GMOs as illustrated by the GM 
soybean that Pioneer Hi-Bred engineered with a Brazil nut gene to improve its protein content. The 
altered soybean provoked severe allergic attacks in eight individuals sensitive to Brazil nuts but not 
soybeans. These reactions, however, occurred during pre-market testing and the company withdrew the 
product.43

 A biotech company in Massachusetts, AquaBounty wants to insert a gene into salmon so that it 
grows to full size in approximately half the time. Not only are the long-term health risks to humans 

   

                                                           
41 Finally... Solo Farmer Fights Monsanto and Wins, available at: articles.mercola.com/sites/articles/archive/2011/12/25/percy-
schmeiser-farmer-who-beat-monsanto.aspx 
42 RT.com/USA/News/Monsanto-billion-crops-DuPont-632 (published August 1, 2012). 
43  Julie A. Nordlee et al., Identification of a Brazil Nut Allergen in Transgenic Soybeans, 334 New Eng. J. Med. 688 (1996). 
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completely unknown but the environmental risks are beyond alarming. Once these salmon escape and 
get into the wild, the ocean’s eco-system will be damaged forever.44

Scientists recently claim that they have completed a peer-reviewed scientific study that proves 
that there is authoritative evidence that GMOs pose hazards to health and the environment.  For 
instance, this published study claims that there have been harmful effects shown on laboratory animals 
in feeding trials of genetically modified crops including clear signs of toxicity including liver and kidney 
malfunction as well as negative immune responses.  This report also claims that the U.S. regulatory 
agencies have inadequate safeguards, have no studies for human toxicity.  This report also claims that 
the regulations heavily favor the bio agricultural biotech companies who can protect their research 
under the guise of patent and intellectual property protection.  Moreover, while biotech companies 
claim that GMO crops will require fewer pesticides, the opposite has proven true.  They claim that since 
the crops are supposed to be protected from the herbicide Roundup, it is used in excess despite the fact 
that Roundup has been shown to cause birth defects, reproductive problems, DNA damage and cancer 
in test animals.  The heavy use of various herbicides has also created super weeds.

 

45

 In a peer-reviewed study published in Food and Chemical Toxicology, September 2012, 
researchers investigated potential adverse health effects in rats fed with GM herbicide resistant corn 
developed by Monsanto and approved for animal and human consumption in the European Union, 
United States and other countries.  The study reported that the rats developed higher levels of cancers, 
had larger cancerous tumors and died earlier than other control rats. The researchers, however, could 
not conclusively determine the causal link.

 

46  Monsanto, on the other hand has a web-site setting forth 
their answer to common questions and claiming that GM crops are inherently safe.47

 However, another source of personal injury lawsuits applicable to GMOs are pesticide and 
herbicide use and toxicity.  In February 2012, a French court ruled that Monsanto was liable for the 
chemical poisoning of a French Farmer, Paul Francois, which is the first of such a judgment that may 
support and lead to other health related law suits against pesticides and herbicides.  Francois claimed 
that after inhaling and using Monsanto’s weed killer, Lasso, he suffered neurological problems including 
memory loss, headaches and speech impediments.  Monsanto intends to appeal this decision claiming 
that the plaintiff’s experts failed to establish a causal relationship.  While Lasso has been withdrawn 
from the market, the concern is that an increasingly wide variety of pesticides are being used by farmers 
and manufactures to combat the super weeds that are now resistant to Monsanto’s Roundup.

 

48

 Syngenta AG, a Switzerland based herbicide manufacturer, has paid over $105 million due to 
contaminating over 200 water utility companies’ supply wells in the Midwest due to widespread use of 

     

                                                           
44 livingmaxwell.com/congress-holds-hearing-on-ge-salmon#sthash.CGchNkW7.dpuf 
45  “GMO Myths and Truths, an evidence-based examination of the claims made for the safety and efficacy of genetically 
modified crops” by Michael Antoniou, Ph.D., Claire Robinson, and John Fagan, Ph.D (published by Earth Open Source, June 17, 
2012). 
46 www.scientificamerican.com/article.cfm?id=rat-study-sparks-furor-over-genetically-modified-foods 
47 http://www.monsanto.com/newsviews/Pages/food-safety.aspx 
48 www.reuters.com/article/2012/02/13/us-france-pesticides-monsanto-idUSTRE81C0VQ20120213 
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its Atrazine weed killer which is used on corn crops.  This litigation has been proceeding for over eight 
years, however, it recently resulted in this large class action settlement.49

IV.  

 

 On November 19, 2012, the Advisory Committee on Biotechnology and 21st Century Agriculture 
issued an advisory report to the USDA report addressing the economic harm associated with cross-
contamination of GM crops with non-GM crops and market price reduction issues.  The Committee was 
asked to address the following three issues: 

INSURANCE ISSUES  

 1. What types of compensation mechanisms, if any, would be appropriate to address economic 
losses by farmers in which the value of their crops is reduced by unintended presence of genetically 
engineered (GE) material(s)? 

 2. What would be necessary to implement such mechanisms? That is, what would be the 
eligibility standard for a loss and what tools and triggers (e.g., tolerances, testing protocols, etc.) would 
be needed to verify and measure such losses and determine if claims are compensable? 

 3. In addition to the above, what other actions would be appropriate to bolster or facilitate 
coexistence among different agricultural production systems in the United States?50

 After numerous meetings the group published the final report entitled, Enhancing Coexistence: 
A Report to the Secretary of Agriculture which recommended that the USDA launch a crop insurance 
pilot program and require that farmers buy insurance to protect against “cross-
pollination/contamination.” The committee was unable to determine whether the insurance product 
should be a general fund, risk retention group, public/private insurance or some combination thereof.  
Many of the non-GM farmers are outraged by this recommendation, as it places the burden of cross-
contamination upon them although typically they are innocent “victims” of cross-contamination which 
occurred naturally.  Additionally, many farmers may not want to disclose the presence of GM crops in 
their non-GM crops due to the fear of expensive litigation by the seed manufactures due to the claimed 
theft of intellectual property. 

 

 Private insurance companies, as least pursuant to an article published in the Sunday Herald in 
Scotland, are refusing to insure GM crops for property damages and personal injury claims.  Reportedly, 
insurance companies are writing GM exclusion clauses under the guise that the potential risks of GM are 
too vast and unknown at this time to insure against.51

                                                           
49 rt.com/usa/news/syngenta-water-chemical-atrazine-639 (Published May 31, 2012). 

      

50 www.usda.gov/documents/usda-factsheet-ac21-final-recommendations.pdf 
51 See, Insurance companies brand genetically engineered plants as risky as war and nuclear accidents, by Rob Edwards, 
available at www.progress.org/gene80.htm  


